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Re: Attorney General's Demand Leiter ojJuly 14, 2009

Dear Jamee,

This letter is iH response to your fonnal correspond nee of July 14,2009. After 8 years of
work in managing 35 vertical and lateral casements in c1os~ and successful collaboration with
both Coastal Commission and Coastal Conservancy staffs'1here appears to be a sUlprising and
unfounded lack offaith and beliefthat Access for All (AF . ) is being troe to its singular mission
to enhance public access for the people of California. Year of work as colleagues are replaced in
your letter by extremely serious threats to the work AI'A u~dertakes and performs consistent
with the public access provisions in the California Coastal ~ct. The bases upon which you assert
them, however, arc entirely wrong. 1 .

Two. errors in particular require immediate review Ind reconsideration:
I

1. AFA Does Not Advocate TerminatinglExtinguishing th~ AckerbergJ;<:asement

, Your letter states that the stipulated judgment enterL into by AI'A and Mrs. Ackerberg
and approved by JudgeTreu "provides that the parties woJld seek to terminate or extinguish
[the] vertical public access easement on Mrs. Ackerberg's property." The suggestion is that AFA
by mere application (and .made only after the opening of the up-coast LA County easement)
intends to advocate terminating/extinguishing the Ackerbetg easement, and that by asking the
Commission to rule in its sole discretion on this issue, AFAwould be acting "contrary to the
interests ofthe public" and in violation of the "public trust]" This intelpretation of the
AFA/Ackerberg stipulated judgment and settlement agreerlJent is at odds with a careful reading
of the plain language of both documents. J

Three paragraphs in the settlement agreement appl .directly. Paragr:mh 4.1 (titled
"Extinguishment of the Ackerberg Easement and Payment'lofFunds to Maintain the County's
Accessway") and Paragraph 5, I (titled ".Enforcement ofth~ Ackerbergcasement") are carefully
linked by Paragraph 10,(titled "Duty to Cooperate") and mrst be read and interpreted together.
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Paragraph 4.1 (b) provides that AFA and Ackerherg "will j Iint1y apply.to the Coastal
Commission to amend [the Ackerbcrg COP] to tcrminate 01 cxtinguish the Ackerbcrg easement."
Paragraph 5.1 (a) rcquires that thc parties will "jointly appl~ to the Coa~tal Commission to amend
[theAckerberg COP] to improve the Ackcrberg easement and to modifY the approved .
[Management Plan] ... to include [recommended] ~ecurity~ea~ures ... " While both paragraph~
direct AI'A and Ackerberg to make a "joint application" to tbe Commission to amend the
Ackerberg COP, it is important to IO?k cl05ely at Paragrap I 10, which specifically directs when
aud for which COP amendment AI'A must advocate. I

Paragraph 10 ("Duty to Cooperate") "~tates that "[t]L parties agree to support, both orally
and in writing, the terms and conditions set forth in thi5 Aijrecment in any judicial procecding or
any administrative proceeding referred to in Paragraph 5" ~emphasis"added). Paragraph 5
("Enforcement of the Ackerberg Eascment") only addre~~eF the proces~ and procedure~ for
5eeking approval from thc Commission to implement amerldments to the July, 2003
"Management Plan." A~ discuss.ed fu.rther helow, Phase IJ"lofthe Management Plan specifically
requires AI'A to "work with the property owner to design" the improvements necessary to
operate the [Ackerberg] easement Paragraph 5 was inclu ed in the settlement agreement to
ensure the smooth aud effective implementation of Phase II of the Management Plan,
incorporating the specific improvements that Mrs. AckerbJrg wants to include, with her private
funds, iu the public acccssway. i

In limiting its "Duty to Cooperate" to the provi~ionb in Paragraph 5, AI'A has made it
clear to Mrs. Ackerberg that it will not advocate for the tertnination/extinguishment ofthe "
Ackerberg easement. Therefore, in the cvent the C;ounty-obed accessway is opened, Mrs.
Ackerberg on hcr own will argue to the Commission that Her vertical easement should he
terminated/extinguished. AI'A's role in any permit amendlncnt would only be to ensure, as the
easement holder, that Mrs. Ackerherg has the opportunity buder the Coastal Act to make her
application and arguments for a CDP amendment The Colrnmission, in its sole discretion and
without .any advocacy from AFA, will decide the fate Ofthf Ackerherg easement.

2. AI'A's Actions Havc Been and Continue to Be Consist¢nt With the Certificatc of Acceptancl;
and the Management Plan i

AI'A wants to assure you that it is ready, willing, ahd able to "carry out its .
responsibilitics" under the "Management Plan" as requircd under the December, 2003
"Certificate of Acceptance," and remains in thc process ofldoing so. A.I'A has violaJed n.. ooe of
the terms and conditions of either the Ccrtificate of Acceptlance or the Management Plan. .

Thc terms ofthc Management Plan are clear: l
Phase J required AI'A to "hire a surveyor to locate thc bou daries ofthe easement and identify
cncroachments within the easement area." This was completed in October 2005. Phase J also
required AFA to submit a list of the encroachments identified by the surveyor to Commission

""'"fmre~,w""" "'"""." Th;, _,,,,,oJ,,,", inDr""2005.

i
I
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Phase lJ requires AFA to open the easement "once the issue of encroachments has becn
resolved" and to "work with the property owner [Mrs. T)settc Ackerberg] to design" the
improvements necessary to operate the easement in consultation with Commission and Coastal
Conservancy staffs. The issue of"encroachments" waS discussed and decided by the
Commission on July 8, 2009 and at the resolution ofthe Commission's enforcement actions
titled Cease and Desist Order No. CCC-09-CD-Ol and Notice of Violation No. CCC-09-NOV
01, AFA will take action under the Management Plan to open the accessway. To that end,
paragraph 5.1 ofthe settlement agreement includes a comprehensive set of "design"
improvements acceptable to Mrs. Ackerberg and AFA, completing this requirement in Phase II
ofthe Management Plan as well. And, it is important to note, that at a time when public funding
for public access is in short supply, Mrs. Ackcrberg has agreed to fully fund the considerable
additional improvements identif:1ed in the settlement agreement.

Last December the Coastal Conservancy authorized a grant of $75,000 to AFA to prepare
and finalize site designs and undertake other analysis needed to apply for the necessary permits
required to develop three accessways, one of which is the Ackerberg easement. Unfortunately,
as we are all aware, the bond funds to accomplish this are not yet available and remain up in the.
air pending resolution of the State budget crisis. Nonetheless, AFA remains prepared to work
with the Conservancy nOW and when the funds are disbursed to complete the site designs for this

. easement and to obtain the required permits to develop it.

FinaJly, because there appears to be some confusion about AFA's position in this matter,
let me say on the record that AFA's commitment to opening the Ackerberg casement remains
strong and unwavering. AFA has relinquished none of its rights, and surely has not attempted to
relinquish any of those owned by the State. The Coastal Commission retains the last word on the
implementation of the Ackerberg easement.

What AFA has done is to take an innovative approach (consistent with Public Resources
Colie § 302l4(c» to opening up the Ackcrberg easement (unopened since 1985) and the County
of Los Angeles easement five properties up-coast (unopened since 1973). Under the settlement
agreement, AFA has initiated a process that will result in the opening and operation of neW
pUblic access to Carbon Beach and that this new public access will be opened expeditiously and
managed with private funds as guaranteed under the settlement agreement. Suffi.ce it to state, this
eliminates the need for public funding from the Coastal Conservancy for this purpose, and
permits the Conservancy to allocate its valuable funds to other critical access and coastal-related
uses.

I hope this letter elarifi.es AFA's role with respect to the Ackerberg easement. As has
always been the case through the many years of successful projects on which AFA and the
Commission and Conservancy have worked together, AFA remains available at your
convenience to discuss this matter further without recourse to the courts and further public
hearings as suggested in your letter.
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c: Stevc Hoye, Executive Director! AFA
Steve Kaufmann, Esq.
Diane Abbitt, Esq.
Glen Alex, Esq.! California Coastal Conservancy
Alex Helpetin, Esq. ! California Coastal Commission
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